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EDITORIAL NOTES. 


It seems to be an admitted fact that the amendments to the state 
constitution, so carefully prepared at the previous session, were not 
published according to law, and the matter must be brought up wholly 
anew. It hardly seems possible that the committee of the legislature 
(which consisted of the present Mr. Justice Pitney, who was then 
president of the Senate; Speaker Bradley, of the House, and Secretary 
of State Wurts) should all have failed, collectively and individually, to 
attend to the duties imposed upon them, but this is the present outlook. 
We have not seen any exact explanation of where the blame is to be 
placed, but the “Paterson Press,’ which is owned by Secretary of State 
Wurts, has stated that “the primary responsibility for this delay, which 
had no sinister purpose whatever, is well known and freely admitted, and 
it does not lie with the State Department at all.” This language clearly 
implies that the burden of responsibility has been accepted by some- 
body else, or at least ought to be, but, at present writing, we have not 
seen any statement of facts to throw light upon the foregoing declaration. 
The article referred to, speaking of the duties of the State Department, 
goes further and says “that department is not, by the constitution, nor 
by statute, precedent, custom or inference, charged with the duty of 
carrying out this step of what was a purely legislative process. The 
Secretary of State has never taken, nor been expected to take, the 
initiative in such a matter. He was not even advised by either House 
of the legislature that he was named—the third and last man—on a 
committee appointed by concurrent resolution of the two Houses to 
attend to the work of advertising the amendments, the other two persons 
named being officers of the legislature which passed the resolution. 
Concurrent resolutions are not by law required even to be filed in the State 
Department, and a copy of this one was not filed, but remained of record 
only on the journals of the two Houses.” ‘The subject is too important 
a one to be passed over lightly. Somebody should be charged by law 
with a duty of advertising amendments to the constitution. We had 
supposed, as a matter of course, that it came within the sphere of the 
duties of the Secretary of State, but, if not, it is time this is well under- 
_ and provisions made that such a mishap may not occur in the 
uture. 





The result of this inattention to the duty of publishing the constitu- 
tional amendments will be to throw upon the present legislature the 
responsibility of revivifying the amendments by the stamp of new 
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legislative approval, or of proposing new amendments, or of deciding 
not to press any amendments at all. Each of these positions will have 
numerous friends. On the part of the members of the Bar of the state it 
is quite clear that they never have agreed, and perhaps they will not agree, 
upon such constitutional amendments as will reconstruct the courts so 
that they may carry on business in a modern fashion. There will also 
be a party in the state opposed to biennial sessions. This Journal has 
heretofore expressed its view in favor of biennial sessions, and we know 
of no reason why there should be a change of mind in this particular 
now. But the Journal has not been, and is not now, satisfied with the 
proposed amendments for the reccnstruction of the judiciary of the state. 
We do not propose to go into the subject again in this issue, but we do 
call the attention of the Bar of the state to the subject as a whole, and 
suggest that before the amendments of last year should be readopted 
the matter should be looked into with carefulness and with a view to, if 
possible, securing something better when amendments are to be pressed. 
In this connection we call the attention of our readers to the article by 
Mr. Hartshorne, of the Hudson County Bar, published in this issue. 
Mr. Hartshorne’s opinions upon this subject have been stated before, 
and we “print them as presenting with cogency one side of a pretty 
large question. In any event, it seems to us it would be wise for the 
amendments to go over another year, when time will be given for all 
parties interested to make up or fortify their minds on what is a matter 
of really great importance as concerning the interests of the state. 





Naturally the Bar of this state would have rejoiced to have seen 
ex-Governor and ex-Attorney General John W. Griggs elected to the 
United States Senate. Such an election would have at once com- 
manded the approval of every state, and of the nation at large. But as 
other influences were successfully brought to bear to select an admirable 
and capable man to the position, we are sure we can afford to rejoice that 
New Jersey need not be ashamed of the new representative in any manner 
or degree. Mr. John L. Dryden has so long been the head of the largest 
insurance corporation in this state (one of the largest in this country, in 
fact), and has so many genuine business qualifications, that it will not 
be possible for the general public to classify him as a second-rate man. 
Nor can any one stigmatize the election as one brought about by corrupt 
means, or to serve the ends of a few politicians. ‘The canvass before 
the legislature seemed to be perfectly fair, open and good-natured, and 
we have not heard that any money was specifically employed to bring 
about, or to contravene, the result. 

Judge Frederic Adams, of Newark, wrote a letter recently to one 
of the Newark newspapers, known as “An Open Letter to the Senator 
from Essex.” The letter was intended, as we assume from a careful 
perusal of it, not more to refer to a custom in Essex county than to a 
similar custom growing up in various parts of the state, and which Judge 
Adams very properly deprecates. The subject involved is that of the 
propriety or impropriety of the members of the legislative delegations 
from any county holding a caucus by themselves, and then deciding that 
by majority vote the entire body of members of that county is to be 
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pledged to cast its vote as a unit in the legislature for a United States 
senator. Judge Adams says: “The action seems to go upon the assump- 
tion that a county, as such, has a status on this question, and that the 
representatives of a county, who belong to the legislative majority and 
whose votes, for that reason, will be effective, have, as such, a quasi- 
corporate character, somewhat analogous to the status and character of a 
state in the election of a president by the House of Representatives. If 
this be so, then I admit that it follows that this quasi-corporation may 
meet and vote and bind its members. And what one county may 
properly do each county may do, and so, in advance of the regular party 
caucus at Trenton, we may have twenty-one little fragmentary caucuses 
of twenty-one little quasi-corporations, meeting all over the state, each 
officially expressive, not, like the general caucuses, of the collective sense 
of a great party, but of the local sentiment of some restricted section 
of that party. Now this assumption is, I think, a dangerous political 
heresy. It is incorrect in theory, and no incorrect theory ever yet led 
or even can lead to correct practice. I by no means deny that local 
feeling and preference must be a considerable factor in a senatorial 
contest. In a free country zeal for office is almost a virtue; indifference 
to office almost a crime. That there should be a multiplicity of candi- 
dates is, therefore, not a symptom of disease, but a proof of vigorous 
health. As each candidate lives in a locality, and has neighbors who 
are his friends, he becomes at once a centre of local interest and pride 
and choice. That which I desire, and which every good citizen desires 
or should desire, is the election of the best man; not necessarily a lawyer, 
not necessarily a politician, but the one of whom it can be said, after 
looking New Jersey over: “This is he who, by native endowment, educa- 
tion and experience is fitted above all others to bear the burden of public 
care and to discharge in the Senate of the United States the double 
function of deliberation and debate.’ ” 





It strikes us that Judge Adams makes out a very strong case. A 
United States senator stands next in position to that of the highest 
office within the gift of our country. A determination of who shall repre- 
sent our state, or any state, in that supreme body ought never to be 
determined by caucus rules, either in county or state. The best man 
available should be suggested for the office and voted for in open joint 
meeting; better yet, elected by the people at large. Naturally, there will 
be party lines drawn; that is unavoidable and wholesome. But to begin 
with various counties, and obligate by a series of majority votes until 
the final process of electing a United States senator in joint meeting after 
a last caucus, does not strike us as in harmony with the best principles 
of statecraft. At all events, the matter should be given serious thought 
by the leaders of politics in our state, with a view, if possible, of eliminat- 
ing what may become, in time, most dangerous features in similar 
elections. 





The reappointment of Mr. Justice Garrison for the Supreme Court 
Bench is gratifying to the Bar of the state, as well as to his fellow- 
members on the Bench. Mr. Justice Garrison, while one of the younger 
members of the state judiciary, is also well known to be one of the ablest. 
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The fact that he has political affiliations opposed to those of the Governor 
makes the appointment the more welcome, and proves that the new 
Governor understands fully the fact that appointments tothe Bench in this 
state are not supposed to be, ought not to be, based upon political con- 
siderations, but upon fitness alone. The appointee enters upon this (his 
third) term with the approval, respect and warm personal esteem of all 
who know the high character of the man and his eminent fitness for the 
office he holds. 


The American Bar Association at its Denver meeting received a 
report from the committee on “Legal Education and Admission to the 
Bar,” of which Mr. George M. Sharp, of Baltimore, Maryland, was 
president, and of which committee ex-Judge John I. Dillon was a 
member. After reviewing the history of the law schools, etc., and noting 
the courses of study in the universities which recommend higher 
standards of admission to those law schools, it states that it is not advis- 
able that the diploma of these schools should admit to the Bar; 
reaffirms the view of the Association that the power to admit to the Bar 
should be taken from courts of first instance and lodged in the courts of 
last resort; recommends that in no state should the period of legal train- 
ing be less than two years, and advocating at least three years. Tne full 
report should be carefully read. 





In the same connection it is interesting to receive the report of the 
committee on Bar examinations and admission to the Bar, appointed by 
the New Jersey Supreme court, which report is dated November 6, 1901. 
The committee consisted of Mr. Chauncey Beasley, of Trenton; Mr. 
Edward Q. Keasbey, of Newark; ex-Judge David J. Pancoast, of Cam- 
den, and Mr. Charles H. Hartshorne, of Jersey City. The committee’s 
report proper makes about a dozen pages, but the Appendices forty-five. 
We may note at the beginning of our remarks that Table A and Table B 
of Appendix II is of great value to any one studying this subject, because 
it gives all the facts one needs to know concerning the examinations for 
and admissions to the Bar in all the states of the Union. One may see 
at a glance just what is required in any state, and wherein the require- 
ments differ from those in any other state. The conclusions arrived at 
by the committee we print upon another page. We do not see that any 
of them are harsh, or that it will do too much toward elevating the stand- 
ard of members hereafter to be admitted to the profession. We especially 
commend the idea of having a preliminary examination held at least 
two years before one may take his Bar examinations. Whether these 
preliminary examinations shall be conducted by school boards of the 
state, under the direction of the court, or by members of the Bar, is a 
subject which will well bear discussion, but the idea of the examination 
is entirely right. As we have had occasion to say heretofore, it is absurd 
that any man should be permitted to enter at will upon the preparation of 
one of the learned professions, without regard to his previous education 
in the public schools, and (we should like to add) his possession of 
ordinary common sense. This will equally apply to all three of the 
learned professions, theology, medicine, law. The lawyers of this state 
may not be so much interested in preliminary qualifications for young 
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men studying theology or medicine, but they ought to be immensely 
interested in their qualifications for the study of the law. As a whole 
we commend the report of the committee, and, while we should like to 
have seen the recommendations go farther, we express the hope that 
the Supreme court will favorably act upon the report as it is, and at least 
give these proposals a fair trial. 









ANTIQUATED COURTS AND MISCARRIAGE OF JUSTICE. 








We have in this state at present the most antiquated and intricate 
system of civil courts that exists in any considerable community of 
English-speaking people. I make this statement with due consideration, 
after a sufficient examination of American, English and Colonial judicial 
systems. Inherent in this cumbersome plan of tribunals is a system of 
procedure quite as antiquated and far more intricate. Both courts and 
procedure were brought here from England by our Colonial forefathers 
and were worked into a shape fitted to the needs of a rural community 
of Eighteenth century colonists. They are fundamentally in that shape 
to-day. 

Meantime the people of the state have become a great industrial 
and commercial community. Their business transactions are to those 
of their forefathers as the grains of wheat in the harvest are to those in 
the seed. Their lega! controversies have necessarily increased with their 
transactions, both in number and in intricacy. Yet there has been no 
change in the plan of the judicial machinery corresponding to the 
enormous change in the volume and character of the work which the new 
conditions of the people bring upon it. Important reforms in details 
there have been, but, though we have patched the machinery and altered 
or added a shaft or a wheel here and there, it is still an Eighteenth 
century provincial mill built upon an English model of the Middle Ages. 


The people of the state maintain their courts to settle their legal 
controversies, yet no suitor can be sure in any case, when his lawyer 
brings the controversy into court, that it will be settled in that suit. 
After months or years of legal combat his suit may be dismissed because 
it was brought in this court instead of that, though both were civil courts 
of general jurisdiction, held by judges abundantly competent to hear 
and determine the case upon its merits. One of the official publications 
of our law reports put out a few years ago shows that in twelve and one- 
half per cent. of the cases reported in that publication the court seriously 
discussed the question whether the suitors should be dismissed because 
they had got into the wrong court; and more than half of the cases so 
raising that question were in fact dismissed on that ground without 
consideration of the merits of the controversies. During nine successive 
terms of the Court of Appeals six cases were dismissed by that court 
on that ground, and in four of the six the court below and the Court 
of Appeals differed on the question whether the parties were in the right 
or the wrong court. I have given the names of the cases with reference 
to book and page in an article printed in the New Jersey Law Journal 
(Vol. XIX, p. 230, note). 
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Or a litigant having a just and lawful defense may find that the court 
in which he is sued must give judgment against him, because it has 
no authority to consider that particular defense. Then he must begin 
a new suit in a second court to prevent the first from enforcing against 
him a judgment which would deprive him of his lawful rights. Or the 
suitor may find at the outset that, in order to settle the controversy, he 
must bring two different and successive law suits in different courts. 
For example, if my neighbor and I dispute the question whether he 
has the right to drive his wagon at his pleasure across my lot, I must 
bring one suit in one court to prove that he has no such right, and, 
having obtained judgment in that, perhaps after two or three trials and 
one or two appeals, I must then bring another suit in another court to 
prevent him from violating the right by driving across the lot. And 
either suit may, at any time, be set back to the initial stage, or even 
come to a futile end, upon the sudden appearance of some hidden flaw 
in the legal procedure by which is raised a technical question of no 
interest to any one in the world except the lawyers and judges of this 
state. On that question alone the case may be decided, leaving the 
merits of the controversy to be settled in yet another suit if the litigant 
has sufficient persistence and money to attempt it; or, what is hardly 
better, he may find that, after months or years of waiting, after trial 
and argument and appeal, he is just at the beginning of his suit. 

No human knowledge or wisdom suffices to insure against these 
technical flaws. For, whether or not they exist depends sometimes upon 
subtle legal distinctions upon which the court below may hold one 
opinion and the Court of Appeal another, and on which, moreover, an 
infinite series of Appellate courts might well hold an infinite series of 
differing opinions. 

I think that it must have been New Jersey to which Lord Coleridge, 
Chief Justice of England, pointed when he said, “I am told there is a 
state in this progressive Union in which they” (the subtleties of the 
ancient procedure) “are at this moment as alive as ever, and I venture, 
therefore, upon this subject to make you a practical suggestion.” (Then, 
after referring to the reservation by Americans of a great National Park, 
the speaker continued): “Could it not be arranged that, with the sanction 
of the state itself, some one state should be preserved as a kind of pleading 
park, in which the glories of the negative pregnant, pleas giving express 
color, abseque hoc, the replication de injuria, rebutter and surrebutter, 
and all the other weird and fanciful creations of the pleader’s brain might 
be preserved for future ages to gratify the respectful curiosity of your 
descendants; and that our good old English judges, if ever they revisit 
the glimpses of the moon, might have some place where their weary 
souls might rest—some place where they might still find the form 
preferred to the substance, the statement to the thing stated.” (Lord 
Coleridge’s address (1883), N. Y. State Bar Assn. Reports, Vol. 7, p. 39). 

England, whence we inherited these medievalisms, and many of her 
self-governing colonies and many of the older states of this Union have 
had, at some time in their history, substantially similar judicial systems 
of the antiquated pattern which we still retain, and substantially the 
same medieval procedure. Precisely such abuses as I have pointed out 
caused prolonged investigations and successful reforms in England, in 
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her colonies and in many American states. An English judge of high 
rank is credited with saying that, under the present English system of 
judicature, no suitor need fear that his suit will fail by reason of a 
technicality. It is certain that suits in that country and in Ontario 
(Canada) are very rarely dismissed till the controversy is settled on its 
merits, and that the procedure is much more simple, speedy and certain 
than ours. 

Every other English-speaking community, English and American 
(with the possible exception of a few of the smaller colonies whose judicial 
systems I have not examined) has now a simpler system of courts than 
that to which our lawyers cling with superstitious reverence; and England 
and most of her self-governing colonies and far the greater numbcr of 
our states have simpler methods of procedure. New York alone, among 
those that have made these reforms, has gone to such extravagant 
lengths in recent years as to over-shoot the mark and to bring into her 
procedure a worse confusion than she had expelled by earlier and wiser 
reforms. This remark applies only to her procedure. Her system of 
courts is simple and excellent. 

In these circumstances our State Bar Association some two years 
ago appointed a committee of eminent lawyers to advise amendments 
to the plan of our constitutional judiciary. One might have expected 
that the committee would ascertain the experience of other Anglo-Saxon 
communities which had made reforms in a system of administering justice 
substantially common to them and to us, and would have reported, in the 
light of that information, some moderate measure which would remedy 
the worst abuses from which the people suffer, and give us the benefit 
of the tried and successful! reforms of other states and countries using 
Anglo-Saxon law. The committee did nothing of the sort. Not a 
word nor a comment did it offer upon any other attempt at reform. 
For aught that it tells us, there might as well have been ao advance 
in the administration of justice outside of our own state; nor, for that 
matter, any delay or miscarriage of justice within it. The committee 
has not proposed to abolish a single unnecessary court, nor a single 
mischievous form of procedure. It proposed to substitute a new Court 
of Appeals for an old Court of Appeals, and to add one more class of 
cases to those which may be appealed. The old court costs about thirteen 
thousand dollars a year; the new court will cost about fifty thousand 
dollars a year. That is the extent of the committee’s reforms. Other 
provisions are added in its proposals, but they are subsidiary and of little 
interest to any one save lawyers and judges. 

Many advantages, we are told, will follow the proposed changes if 
they are adopted. A clumsy Court of Appeals will be succeeded by 
a court of smaller number and of higher average ability. The present 
Appellate court sits at long intervals; the new court will sit continuously 
while there is business for it to do. The former, for want of time, is 
believed to give scant attention to some cases; the latter will have ample 
time for adequate consideration of all cases. 

All that may be true, but there is no need for either court. The 
Supreme court is abundantly competent to be the court of last resort. 
Is not the Supreme court of the United States a court of last resort? 
All other states in the Union, except New York, are satisfied to have a 
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Supreme court perform that function. That court is the one institution 
which every other state has preserved, with sedulous care, at the head 
of its judicial system. We are told that the judges of the Supreme 
court, being relieved from the work of the Court of Appeals, in which 
they must now sit on many days in each year, will have time to dispatch 
business more promptly at trials in the counties. That is true, but the 
trial work could be done well and more promptly by the local judges 
who are paid to sit in the counties, leaving the Supreme court ample 
time for all appellate work. It would be necessary to pay some of 
the county judges more in order to get men of ability commensurate 
with the importance of their work, but the added cost need not equal 
the cost of a new Court of Appeals. 

The following comparison of courts, judges and judicial salaries 
has been published before (New Jersey Law Journal, January, 1901, p. 
405), but it can hardly be brought too often to public attention. Since 
its publication one more vice-chancellor has been added to the number 
of our judges, and in Massachusetts the compensation of the judges has 
been inCreased to the figures stated below. New Jersey and Massachu- 
setts have about the same area, seven thousand eight hundred and fifteen 
and eight thousand three hundred and fifteen square miles, respectively. 
The former is divided into twenty-one counties, the latter into fourteen. 
New Jersey has a population of eighteen hundred thousand; Massachu- 
setts of twenty-eight hundred thousand (census of 1900), and their wealth 
in 1890 was, for the former, one billion four hundred and forty-five 
million; for the latter, two billion eight hundred and three million. The 
following is a comparison of their judicial systems above the grade of 
municipal courts: 


NEW JERSEY: 


No. of No. of | Compensation 
Names of Courts. Courts. Judges. of Judges. 


Court and Chancellor and 6 - $ 13,000 
special judges. 
1 Held by Chancellor and 6) 
Vice Chancellors. j 64,000 
1 Held by Chancellor and one 
a Vice Chancellor, called the 
8 ‘Ordinary’? and ‘* Vice 
Ordinary.’’ 


1 Held by justices of Supreme) 
Errors and Appeals. 


Chancery... ..... § 
( 


Supreme 
21 Held by Supreme Court jus- 
Circuit tices, but extra Cre} 
judges in three counties. 
Common Pleas 21 One judge in each county. 
Orphans 21 Held by judges of Com, Pleas 
Quarter Sessions 21 - os “ 
(21 Held in each county by a jus- 
tice of Supreme Court. 


109 


Oyer and Terminer. 
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MASSACHUSETTS. 


No. of No. of Compensation 


Names of Courts. Courts. Judges. of Judges. 
6. +s kk ek Deh eee Ose ee oe SSD I 7 $ 60,000 
SE eos 60 a0 OK, Ole Re Be 8 RS os ae 18 117,500 
County Probate Court, Held bysame......... 14) 16 80 
County Insolvency Court. k a ee 145 449 





30 41 $222,480 






In each of twelve counties of Massachusetts one judge holds the 
Probate court and the Insolvent court. In each of the other two 
counties there are two judges to hold those courts. 

It should be stated, however, that the trial docket in Boston is 
much in arrear. 

What have England and her colonies and other states of this Union 
done toward getting a simple and effective judicial system and procedure? 
And what have been the practical results? Have they all made a 
mistake in discarding the machinery which we retain, and have we been 
wise in refusing to change? ‘The facts are accessible. We have only 
to inquire for them to learn whether we or others have the better system. 

The plan of the committee of the State Bar Association was adopted 
by the legislature last winter without discussion, but the legislative 
action failed for want of the publication required by the constitution. 
It will be again presented to the legislature this winter and will probably 
be adopted. It must be again submitted to the next legislature and, 
if approved, the people must then vote upon it. Meantime our medieval 
legal system remains. The taxpayer stands the needless expense, the 
suitor the delay and miscarriage of justice—that is, for the present. But 
the people have not been reckoned with. Will they, too, adopt the plan 
without discussion? 


CHARLES H. HARTSHORNE. 


Jersey City, N. J., January, 1902. 





A newsboy jumping on and off moving street cars to sell papers, 
without requesting the car to stop to receive or discharge him, and with- 
out receiving permission or asking leave or license, is held, in Padgitt 
v. Moll (Mo.), 52 L. R. A. 854, not to be a passenger toward whom the 
carrier is required to exercise a high degree of care. 





A state tax on that portion of the gross receipts of a railroad only 
partly within its borders, which corresponds to the proportion of the 
mileage within the state, is held, in Cumberland v. Pennsylvania R. Co. v. 
State (Md.), 52 L. R. A. 764, not to be void as an interference with inter- 
state commerce. 
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RECOMMENDATIONS BY THE COMMITTEE ON BAR EXAMINATIONS 
AND ADMISSIONS. 


The following is Appendix XI to the Report of the Committee on 
Bar Examinations and Admissions in New Jersey, dated November 6, 
1901, and submitted to the State Supreme court: 


The committee suggests that the rules of court be so amended as to 
embrace in substance the following provisions: 

Substitute for Rule 3 a rule containing the following provisions: 

3. No person shall be admitted to examination for license as an 
attorney unless he first produce to the Board of Bar Examiners, in the 
manner prescribed by its rules, satisfactory evidence— 

(a) Of good moral character; 

(b) That two months prior to taking his Bar examination he— 

(1) Posted in the office of the clerk of the Supreme court a notice 
of his intention to apply for admission to the Bar; and, 

(2) Posted a similar notice in the clerk’s office of the Circuit court 
of the county in which he studied law, or in which he resides; and, 

(3) Gave a similar notice to the bar association (if there be one) in 
the county in which he has posted such notice. 

(c) That he has served a regular clerkship with some practicing 
attorney of this state for three years, or that he has graduated from a law 
school of established reputation after a regular attendance therein for 
three school years, or that the period of clerkship and the period of 
attendance at such law school together equal the period of three years. 

(d) (If the applicant be not a graduate of a law school as mentioned 
in section (c), then) that the attorney with whom he began his clerkship 
filed in the office of the clerk of the Supreme court a certificate that 
such clerkship had begun; and the clerkship shall be deemed to begin at 
the date of such filing. But this section shall not apply to persons whose 
clerkship shall have begun before this rule takes effect. 

This section and section (c) of this rule shall not apply to attorneys 
from other states, nor to the persons mentioned in Rule 5. 

(e) That at least three years before taking his Bar examination he 
had either— 

(1) Graduated from a college, university or other institution of 
learning of similar rank, approved “by the Board of Bar Examiners; or 

(2) Graduated from any high school of this state or any other state, 
approved by the Board of Bar Examiners; or 

(3) Graduated from any private school or academy approved by the 
Board of Bar Examiners, or; 

That at least two years before taking his Bar examination he had 
age a preliminary examination (equal to an examination for graduation 

a high school of this state) to be held by the officers of the public 
acai or as otherwise ordered by the court. The time, place and 
character of such examination to be such as the State Board of Education 
may determine, with the concurrence of the Board of Bar Examiners. 

3ut the preliminary examination shall not be required of any person 
taking the Bar examination before the expiration of two terms of this 
court after these rules are adopted. And persons taking the Bar exam- 
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ination prior to January 1, 1904, may take the preliminary examination 
at any time before taking the Bar examination. 

Amend Rule 4 by reducing from four to three years the period of 
time that attorneys from other states must have studied and practiced 
there before taking the Bar examination here; and by requiring them to 
conform to Rule 3, except sections (c) and (d), and except that such 
attorneys may take the preliminary examination mentioned in paragraph 
3, section (e), at any time before taking the Bar examination. 

Amend Rule 5 in such a manner as to require persons entitled to be 
admitted under the Five Counsellors act (P. L. 1882, p. 22) to conform 
to Rule 3, except sections (c) and (d), and except that such persons may 
take the preliminary examination mentioned in paragraph 3, section (e) 
at any time before taking the Bar examination. 

Substitute for Rule 7 a rule containing the following provisions: 

7. Section 1. The examinations for attorneys and counsellors shall 
be conducted by a board of examiners consisting of five (or three) 
counsellors of this court, to hold office for five (or three) years, except 
that four (or two) of the members first appointed shall hold for one, two, 
three and four (or one and two) years respectively; but subject at all times 
to removal in the discretion of the court. 

Section 2. The examinations shall be written, but the board, in its 
discretion, may use supplementary oral examinations, either of the whole 
class or of individuals. Examinations in the presence of the court shall 
be discontinued. 

Section 3. The examination papers shall be so identified that the 
names of the candidates examined cannot be known to the examiners 
before they have announced the result of the examinations. 

Section 4. The times and places of the examinations shall be fixed 
by the board, subject to the approval of the court. 

Section 5. The board shall report to the court, with their recom- 
mendations, the names of those candidates whose qualifications accord 
with these rules and who shall have passed the examinations successfully. 

Section 6. The board shall make public the topics and books upon 
which applicants will be examined, and from time to time shall make 
public such suggestions for the information and guidance of students as 
the board may think will tend to promote their studies. 

Section 7. The board may make rules regulating their procedure, 
subject to the approval of the court. 


THOMAS F. MAYHEW v. HARRY DOWNAM AND MARTHA DOWNAM. 
(Cumberland Common Pleas, December Term, 1901.) 
Docketed Judgment—Execution from Pleas—Special Order—Justice’s Term Expired Be- 
fore Execution. 

Mr. Joseph H. Powell for plaintiff. 

Messrs. Hampton & Fithian for defendants. 

TRENCHARD, J.: This is an application, under Sec. 201 of the 
Practice Act (Gen. Stat., p. 2566), for a special order that execution 
issue on a judgment docketed in this court from a Court for the Trial of 
Small Causes. 

The judgment was recovered in the Small Cause court March 18, 
1890. The statement for docketing, entitled “In the Court for the Trial 
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of Small Causes, before John P. Miller, Esq., late Justice of the Peace,” 
is dated April 30, 1895, and was filed with the clerk of this court May 1, 
1895. The defendants contend that plaintiff has no valid judgment and, 
hence, can have no execution. 

The authority for docketing a judgment in this court, by statement, 
is found in the act of April 4, 1892 (Pamph. L. 1892, p. 386; Gen. Stat., p. 
1898, Sec. 169). But this act confers no authority on the justice to sign 
the necessary statement after his term of office has expired. It is appar- 
ent, from inspection, that the statement here was signed by the justice 
after the expiration of his commission. 

The plaintiff contends that the requisite authority is conferred by 
the one hundred and twenty-first section of the Justice Court Act (Gen. 
Stat., p. 1888, Sec. 121), which provides “that every justice of the peace, 
whose term of office has expired, or may hereafter expire, or who has 
resigned, or may hereafter resign, shall and may, when required so to do, 
make out transcripts from his docket or dockets, under his hand and seal, 
and certify them as late justice of the peace; which said transcripts, so 
certified, shall be used as evidence in all courts of law and equity in this 
state, and have the same force and effect, and be liable to the like legal 
objections, as though the said justice was still in commission.” Again, 
it is suggested that authority may be found in the act of March 17, 1875 
(Gen. Stat., p. 1890, Secs. 184 and 135), which authorize a justice whose 
term of office expires, to proceed to the investigation and determination 
of any cause then undetermined before him, and to grant, when 
demanded, an appeal from any such judgment, or from other judgments 
in causes before him, to make return to all writs, orders or rules directed 
to him, to issue writs of scire facias to revive judgments unsatisfied upon 
his docket, to issue final process of execution upon such judgments so 
revived, or upon other judgments. 

Both these statutes give to a justice, whose term of office has expired, 
authority to do certain things, and, like all such grants of authority, 
must be strictly construed, and, of two possible constructions, that is to 
be adopted which is based on the theory that the legislature intended 
to give only such powers as were necessary to carry out the objects of 
the enactment, and not any larger powers than were necessary for that 
purpose. Endlich on the Interpretation of Statutes, p. 490, Sec. 352. 
Neither of these acts grant to a justice, whose commission has expired, 
any authority to make a statement for the purpose of docketing a judg- 
ment. The act of 1892, permitting judgments to be docketed upon 
statements, was not in existence when these statutes were enacted. 
Before the passage of the act of 1892 the practice was to docket judg- 
ments in the Common Pleas upon the filing of a transcript of the pro- 
ceedings from the docket of the justice, under Sec. 72 of the Justice 
Court Act (Gen. Stat., p. 1878), and which section is still in force: Barr 
v. Fleming, 32 Vr. 431. But this judgment was not docketed by the filing 
of such a transcript. 

The practice of docketing judgments upon which no execution had 
been issued by a statement under the hand and seal of the justice, not 
being authorized by law at the time of the passage of the statutes 
enabling justices whose terms of office had expired, or might thereafter 
expire, to do certain acts, and the right to make abstracts for the purpose 
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of docketing judgments not being expressly granted to such justices by 
said statutes, or by any other legislation, the attempt of the justice, in 
the present case, to make a statement for the docketing of this judgment, 





after the expiration of his term, was without authority. 
The requisite that the statement for docketing shall be made by a 


justice, not having been complied with, the docketing is void: Tasso v. 
Klopping, 14 Vr. 448. 

Having no judgment in this court, the plaintiff can have no 
execution. 





STATE (HARMAN, PROSECUTOR) v- BOARD OF PHARMAOY OF STATE 
OF NEW JERSEY. 


(New Jersey Supreme Court, December 6, 1901). 


Justice of the peace—Jurisdic- 
tion—Trial by jury.—1. The juris- 
diction conferred upon a justice of 
the peace in suits for a penalty 
under the act entitled “An act to 
regulate the practice of pharmacy 
in this state,” approved March 19, 
1901, is to be exercised by such 
justice as a judge of the Court for 
the Trial of Small Causes, and not 


as a common-law magistrate. 2. 
In such suits the defendant is en- 
titled to a trial by jury, and the re- 
fusal to grant one after a timely 
demand therefor is error. 3. If 
the justice proceeds with the case 
after such demand and refusal, he 
is without jurisdiction, and his 
judgment will be set aside on cer- 
tiorari. 











Certiorari by the state to review a judgment of conviction. 
Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 





Mr. George H. Large for prosecutor. 





Mr. George H. Clymer for defendant. 


FORT, J.: This is a suit to recover a penalty under the act entitled 
“An act to regulate the practice of pharmacy in this state,’ approved 
March 19, 1901. P. L. 1901, p. 85. The return shows that the pro- 
ceedings were brought in the Court for the Trial of Small Causes. It is 
contended that this is error, and that the proceeding should have been 
before a justice of the peace as a common-law magistrate. We cannot 
so construe this statute. We think that the proceeding was rightly 
brought in the Court for the Trial of Small Causes. The statute reads 
as follows: “Any person who shall violate any of the provisions of this 
act shall forfeit and pay for each and every offense the sum of one hundred 
dollars (together with costs) as a penalty therefor, to be sued for and 
recovered by and in the name of the ‘Board of Pharmacy of the State 
of New Jersey.’ Any justice of the peace in the county, or any District 
court in the city, where the offense shall have been committed, under any 
section of this act, shall have authority and jurisdiction to hear and 
determine said action, and to render judgment therein, with costs, 
according to the laws and practice governing said courts in similar 
actions,” etc. P. L. 1901, p. 90, Secs. 7, 8. The penalty here provided 
for is to be recovered by a suit in a court, not before a magistrate. This 
must be so as to the District court, and it is equally clear that it was 
intended that the justice of the peace, sitting in such cases, should sit 
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in the Court for the Trial of Small Causes—the only “court” which that 
official holds. The language of this statute is much the same as that 
passed upon by this court in Pennsylvania R. Co. v. New Jersey Soc. for 
Prevention of Cruelty to Animals, 39 N. J. Law 400, and should receive 
the same construction as there given. White v. Borough of Neptune 
City, 56 N. J. Law 222, 28 Atl. 378. 

The action was properly commenced by a summons duly served 
under the small cause act, and by a state of demand filed in that court 
stating the plaintiff's cause of action. This finding makes it necessary 
to consider only one other objection found in the record. ‘The justice 
refused a demand for a trial by jury, and proceeded to the trial of the 
cause before himself without a jury. This was error. The defendant is 
entitled to a trial by jury under the act for the trial of small causes in 
cases triable in that court. 2 Gen. St., p. 1871, Sec. 33. The justice 
had no jurisdiction to try the case without a jury, a timely demand for 
one having been made. Cary v. Forsyeth, 3 N. J. Law 25 (*432); Meirs 
v. Bussom, 57 N. J. Law 383, 30 Atl. 433. 

The conviction is set aside, with costs. 


FUNKHAUSBER v. STATE (COLLOTY, PROSECUTOR ) 


“ 


(New Jersey Supreme Court, November 19, 1901). 
Forcible entry and detainer— dict rendered, will be set aside for 
Judgment—Writ of restitution— the reason that the act specially 


Action by married woman.—1. In 
an action of forcible entry and de- 
tainer under the District court act, 
it is the duty of the clerk to record 
the verdict, and of the court to give 
judgment thereon, and this judg- 
ment must be a judgment of resti- 
tution, and, the record failing to 
show such judgment, there is 
nothing to sustain the writ of resti- 
tution. 2. A writ of restitution, 
issued on the sixth day after a ver- 


provides that no writ of restitution 
shall issue until eight entire days 
have elapsed, exclusive of Sun- 
days, after the rendition of judg- 
ment. 3. A married woman can- 
not maintain an action for forcible 
entry and detainer, when it ap- 
pears that at the time of the acts 
complained of her husband was in 
actual possession of the premises 
in question. 


Certiorari to Atlantic City District court by the state to review 
proceedings under the landlord and tenant act. 


Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 


Mr. George A. Bourgeois for prosecutor. 


Messrs. Thompson & Cole for respondent. 
GARRETSON, J.: This certiorari removes a writ of restitution, 


judgment, order and proceedings in an action for forcible entry and 
detainer brought by Dela Funkhauser against Eugene M. Colloty and 
Maria Colloty, his wife, in the District court of Atlantic City. The 
return does not show any judgment. After a note of the retiring of the 
jury is the entry: “After due deliberation the jury returned and rendered 
a verdict of not guilty as to Maria Colloty, and guilty as charged in the 
complaint against Eugene M. Colloty.” “The jury was then discharged.” 
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After that is an entry of filing a notice asking for a new trial; that the 
motion was not pressed; a bill of costs, and the amount trebled; and, 
“3—20-—1901. Writ of restitution issued.” 

The District court act provides (P. L. 1898, p. 596, Sec. 103): “If 
the jury find the party against whom such complaint is exhibited, guilty, 
or find against his plea of possession, it shall be the duty of the clerk of 
the said court to record the said verdict, and the court to give judgment 
thereon with trebled costs.” The language used in the “Act concerning 
forcible entry and detainer” (Gen. St., p. 1598, Sec. 13) is: “It shall be 
the duty of the said justice to record the said verdict and give judgment 
thereon with trebled costs.” This language was considered in the case 
of Kerr v. Phillips, 5 N. J. Law 818. In that case the justice entered 
judgment in these words: ‘Whereupon I gave judgment for the plaintiff 
for the said unlawful retainer, with costs of suit, being trebled, amount- 
ing to $80.16;” and, in reversing that judgment, the court held: “If the 
plaintiff prevails in this trial, the whole object of the law is that he shall 
have restitution of his land, and for this the judgment must be rendered. 
If the jury find the defendant guilty, the act says the justice shall record 
their verdict and give judgment thereon. The judgment must be that 
the plaintiff be restored to the possession of his land thus unlawfully 
detained from him.” “The mere verdict of a jury, and the receiving 
and recording of it by the court, do not warrant the issuing of an 
execution. The court must first pass upon it, and pronounce the judg- 
ment of the law upon it.” In Waller v. Park, 2 N. J. Law 661, the 
entry in the docket of the justice was: “Whereupon I recorded the 
verdict of the jury, and gave judgment that P. W., the defendant, is 
guilty of forcible entry and detainer in the possession of the premises 
contained and described in the complaint of the plaintiff, and that the 
plaintiff recover of P. W., the defendant, the sum of $14.24 of costs, 
and that the same be trebled at $42.72.” And the court held: “The 
judgment that the justice is to render is not that the defendant is guilty. 
This is found by the jury. But he is to render judgment that the plaintiff 
be restored to the land which the defendant is found guilty of forcibly 
entering and detaining from him. There is no judgment of restitution. 
This is, therefore, error.” In Conman v. Barber, 2 N. J. Law 688, the 
judgment rendered by the justice was a judgment of guilty instead of a 
judgment of restitution, and was, therefore, reversed. In this case there 
is no judgment whatever. 

It further appears from the entry in the docket of the court that 
the jury rendered a verdict of guilty against one of the defendants, 
Eugene M. Colloty, March 14, 1901, and the writ of restitution is tested 
March 20, 1901, the sixth day after the verdict was rendered. The act 
provides as follows (P. L. 1898, p. 597, Sec. 104): “No writ of restitution 
shall be issued by any District court upon any judgment rendered therein, 
in pursuance of the provisions of the preceding section of this act, until 
eight entire days, exclusive of Sundays, shall have elapsed after the 
rendition of such judgment.” The evidence in this case shows that the 
premises in question were leased to the husband of the plaintiff below 
by a lease expiring February 6, 1901; that these premises were occupied 
by the plaintiff below, her husband and child, all living there together; 
and that, during the time that the defendants below were removing the 
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furniture from the house and doing the other acts which, it is claimed, 
constituted the forcible entry and detainer alleged in the complaint, the 
husband of the plaintiff was actually present in the house with his wife 
and child. He was as much in possession as his wife, and more so, 
because he was the lessee in the lease, of which the term had expired, 
and was holding over, and the acts complained of were as much acts, 
as against his possession, as they were against the possession of his 
wife. He might have consented to the doing of these acts, and in that 
case the defendant would have been excused. No one’s possession 
would have been violated. He brings no action against the defendants, 
and was not a witness in the present action. The evidence establishes 
clearly that the possession of the premises in question at the time of the 
acts complained of was in Milton Funkhauser, the husband of the 
plaintiff, and in him alone. There could be no possession, under the 
circumstances testified, in the plaintiff, adverse to, or separate from, 
the possession of the husband, and no action would lie by any other 
than he. 

This view is not in conflict with the cases holding that a married 
woman may so hold lands by her husband’s consent that the violation 
of her possession may entitle her to this action (18 Am. & Eng. Enc. 
Law 753); nor in conflict with St. 1898, p. 597, Sec. 105, that “the estates 
or merits of the title shall in no wise be inquired into in any complaint 
which shall be exhibited by virtue of this act.” The action for forcible 
entry and detainer is directed against a violation of possession, and 
necessarily the plaintiff must establish his possession. In the present 


case the plaintiff had failed to establish this possession, but her husband’s 
possession has been clearly proved. 
The proceedings removed should be set aside. 


STATE ex rel. STEELE v. QUEEN, COUNTY SURROGATE. 


(New Jersey Supreme Court, November 19, 1901). 


Probating will — Surrogate — 
Powers—Certification of records. 
—1l. The surrogate of a county, in 
probating a will, acts judicially, 
and holds a court. 2. Whether 
an official holds a court is to be 
determined from the functions 
conferred upon him, which he is 
empowered to perform. 3. The 


surrogate is made by statute the 
recorder of the papers and decrees 
in his own court; in fact, clerk of 
his own court. 4. He may ex- 
emplify the records of his office, 
under the act of Congress, by 
making the necessary certificates 
both as judge and clerk. 


Argued June term, 1901, before Van Syckel, Fort and Garretson, JJ. 


Mr. Howard M. Cooper for relator. 
Mr. Paul A. Queen for respondent. 


FORT, J.: This is an application for a mandamus to the surrogate 
of Hunterdon county to direct him to make the necessary certificates 
required by the act of Congress for the exemplification of the record of 
the probate of a will by the surrogate of that county. That the will in 
question was probated by the surrogate of that county, and that the 
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probate proceedings thereon and a copy of the probated will are of 
record in his office, is admitted. He refuses to make the necessary 
certificates on two grounds: (1) That the surrogate is not a judge, and 
does not hold acourt. (2) If he is a judge, and does hold a “surrogate’s 
court,” he is not clerk of the court, and cannot certify as such. The 
proper exemplification of a record, under the act of Congress, requires 
that the presiding judge shall certify that the clerk is clerk, and that 
the clerk shall certify that the judge is judge. Rev. St. U. S., Sec. 906. 
That the surrogate, in probating wills, acts judicially, and holds a court, 
we have no doubt. Griffiths puts the “surrogate’s court” under “courts 
of peculiar jurisdiction” in his enumeration of the courts of New Jersey. 
Griff. Law Reg., p. 1185. Chancellor Zabriskie declared that “The acts 
of the surrogate can only be reviewed by appeal to the Orphans’ court 
or Prerogative court. Like the acts of all other regularly constituted 
tribunals, the acts of the surrogate cannot be impeached collaterally. 
The only question that can be made is whether he had jurisdiction.” 
Quidort’s Adm’r v. Pergeaux, 18 N. J. Eq. 472, 477. Chancellor 
Runyon, as ordinary, refers to this last case with approval, and moots 
the question whether a surrogate cannot set aside his own decree if 
unlawfully made. In re Evans’ Will, 29 N. J. Eq. 571,575. The Court 
of Errors and Appeals have said of the surrogate, “His decree, until 
reversed, is both conclusive and final.” Ryno’s Ex’r v. Ryno’s Adm’r, 
27 N. J. Eq. 522. It is only a court that can make a decree in a 
proceeding in rem which is conclusive and final, unless reversed on 
appeal by a court of appellate jurisdiction. Chancellor Green, as 
ordinary, in 18438, clearly stated the origin of the power of the ordinary 
or surrogate general for the probate of wills, and likewise sketched the 
origin and power of surrogates. In re Coursen’s Will, 4 N. J. Eq. 408. 
A perusal of this opinion (for the report of which the reporter states 
he is indebted to Joseph P. Bradley, Esq.) will give the reader a lucid 
statement of how the jurisdiction of the ordinary or surrogate general 
arose, as well as that of his surrogates. It is quite clear that prior to 
the constitution of 1844 the surrogate was a judicial officer within the 
jurisdiction conferred by statute. Whether an official holds a court is 
to be determined from the functions conferred upon him, which he is 
empowered to perform. There was no reference to surrogates in the 
first constitution of our state, adopted in 1776, although by paragraph 
8, the governor was declared to be “ordinary and surrogate general.” 
The constitution of 1844 made the surrogates of counties constitutional 
officers. Const., Art. 7, Sec. 2, Par. 6. The duties of the surrogate 
are not defined by this constitutional provision, but still remain such 
as are prescribed by statute. It is provided by the Revision of 1898 
(section 13 of the act respecting Orphans’ courts) that “the surrogates 
of the several counties of this state shall take depositions as to wills 
and admit the same to probate and grant letters testamentary thereon,” 
etc.; and by section 14 that “the application for the probate of the 
will of any person whu was resident in this state at his decease, and for 
letters testamentary thereon, under the preceding section (18) shall be 
made to the surrogate of the county in which the testator resided at 
the time of his death.” Laws 1898, p. 718. By section 17 the form 
of the letters to be issued by the surrogate, if he probates a will, are 
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fully recited. It is quite doubtful if there exists any authority to probate 
a will regular on its face, and against which no caveat has been filed, 
in any county of this state, except in the surrogate’s court of such 
<ounty. The Orphans’ court, by the second section of the revised act 
above referred to, seems to be limited in its jurisdiction to the deter- 
mining of controversies as to wills, as set out in the statute, or questions 
arising on appeal from the surrogate or a caveat. Laws 1898, p. 715, 
Secs. 2, 18, 18. The surrogate has an official seal, and his certificate 
under it is made competent evidence in any court in this state by section 
20 of the Orphans’ court act. By section 26 of the act the surrogate 
has power also to grant letters of administration upon estates of persons 
dying intestate “in all cases where administration may be granted 
thereon, unless dispute arises as to the right of administration,” etc. 
Section 36 gives the surrogate like power, in appointing guardians, as 
the ordinary, except dispute arise, etc.; and section 156 makes the 
probate of wills and letters testamentary of administration and of guar- 
dianship issued by the surrogate “of the same validity and effect as the 
probate_of wills and letters of administration or guardianship issued by 
the register of the prerogative office in the name of the ordinary with 
the seal of office affixed.” The only relief against any of these acts of 
the surrogate is by appeal, as provided in sections 201-203 of the 
Orphans’ court act. It would be difficult to set up a more complete 
line of judicial functions and powers than are given by the statute to 
surrogates. 


We also think that the surrogate is made by statute the recorder 
of the papers and decrees in his own court; in fact, clerk of his own court. 
Sections 157-162 of the Orphans’ court act seem to make this fact 
perfectly clear. The distinction drawn by these sections between his 
duties as clerk of the Orphans’ court and of the surrogate’s court are 
manifest. Section 159 expressly defines his duty as clerk of the Orphans’ 
court to be “to keep regular minutes of the trials and proceedings of 
said court and shall record, in books kept for that purpose, all orders 
and decrees of the court,” etc.; and, by section 160 it is stated that “it 
shall be the duty of the surrogate to keep all papers and records 
pertaining to his office” (that is, as surrogate); and by section 158 he is 
required to record in books all wills proved before him, together with 
the proofs thereof, all letters of guardianship, letters of administration, 
and letters testamentary by him issued or granted, and all things 
concerning the same, and also all inventories proved before him. It 
would be difficult to designate a duty which a clerk of the surrogate’s 
court would have to perform which is not here imposed. The surrogate 
is both judge and clerk of the surrogate’s court, which, by law, he is 
authorized to hold, and he may make a certificate as “P. A. Q., surrogate 
and judge of the surrogate’s court,” and “P. A. Q., surrogate and clerk 
of the surrogate’s court,” and thus legally exemplify a record of his office 
under the act of Congress. 


The issuance of an alternative writ of mandamus being waived, 
and it being consented, in open court, by counsel, that, in case the court 
concluded that a writ should issue, a peremptory one should go, it is 
ordered accordingly, but without costs. 
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NEW JERSEY SUPREME COURT. 


NEW JERSEY SUPREME COURT. 


(Abstracts a Recent piQehitune. ) 


Foreign affidavit—Verification—Replevin—Service of process— 
Jurisdiction—Attorney’s fee.—1. An affidavit required or authorized to 
be taken for any lawful purpose whatever, when taken out of the state, 
may, by express provision of our statute, be taken before a master of 
the Court of Chancery. 2. In a suit in replevin in the District court, 
if the plaintiff does not require the delivery to him of the property in 
question, the constable to whom the writ issues shall, if so directed in 
writing by the plaintiff or his attorney, serve the process as in other 
cases, without taking or delivering the property. 3. Where the process 
in a replevin suit was served upon the defendant as in other cases, and 
the defendant appeared, and the case was contested at the trial, and 
judgment was entered against the defendant awarding the possession 
of the property to the plaintiff, as provided by section 148 of the District 
court act, the defendant cannot be heard to say that the court was 
without jurisdiction, because there was no written direction to the 
constable not to take the property under the writ in the first instance. 
4. Ina replevin suit the District court may allow an attorney’s fee to the 
prevailing party, not to exceed ten dollars. Hunton v. Palmer. (Mr. 
James D. Manning and Mr. F. F. Furey for prosecutor. Messrs. Weller 
& Lichenstein for respondent). Argued before Van Syckel, Fort and 
Garretson, JJ. Opinion by FORT, J., November 11, 1901. 


Landlord and tenant—Surrender of lease—Constitutional law— 
District court act.—1. The District court act (P. L. 1898, p. 556) is not 
unconstitutional as providing no method of review, though section 206, 
authorizing an appeal of matters of law only to the Circuit court, is void. 
2. Where a lease authorized the landlord, if the premises became vacant 
during the term, to re-enter and relet the same, and apply the rent to the 
expenses of re-entering and reletting and of the rent due, a re-entry and 
reletting of the premises by the landlord on their vacation by the tenant 
is not a surrender by operation of law, and the tenant may recover the 
balance over and above the rightful deductions of rent received from the 
reletting. Jones v. Rushmore. (Mr. J. E. Walschied for prosecutor. 
Mr. R. P. Wortendyke for defendant). Argued before Gummere and 
Hendrickson, JJ. Opinion by GUMMERE, J., November 11, 1901. 


County asylum—Appropriation by state—Support of patients.— 
P. L. 1873, p. 138, provides that one dollar a week for each county 
patient confined in a county lunatic asylum shall be paid to certain 
county authorities on a statement of the number of such patients 
supported in the asylum during the preceding quarter, computing from 
January 1, 1873. Acts 1901, p. 436, appropriated a certain sum for 
the support of insane patients in a certain county asylum from July 1, 
1873, to July 1, 1901, provided the commitments were made in accord- 
ance with the then existing laws. Held, that the burden was on the 
county authorities to show that patients for whose support payment 
was asked were confined in the asylum of the county stated in sufficient 
numbers and for a sufficient time to entitle the county, under P. L. 1878, 
p. 138, to the sum named, and that the confinements were under com- 
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mitments made in accordance with the then existing laws. State ex. rel. 
Gloucester Freeholders vy. Heppenheimer, State Comptroller. (Mr. A. H. 
Swackhamer for relator. Mr. Samuel H. Grey (Attorney General) for 
respondent). Argued June term, 1901, before Gummere and Hendrick- 
son, JJ. Opinion by GUMMERE, J., November 11, 1901. 


Negotiable instrument—Fraudulent alteration—1. While the negli- 
gence of the maker of negotiable paper in leaving blanks therein may 
in some cases be a bar to the defense of fraudulent alteration by the 
filling in of the blanks, when set up by a bona fide holder, this doctrine 
has no application in a suit by the assignee of paper which is not 
negotiable. 2. An order in writing by a retail druggist directing a 
wholesale dealer to ship certain merchandise through any jobber or 
direct, and purporting to contain a bill of goods, with prices annexed, 
is not a negotiable instrument, in the sense stated; and in a suit thereon 
by the assignee, who was a jobber, for the price of the goods furnished 
by him, it was held, on review, that the defense of fraudulent alteration 
would avail against the assignee without notice, even though the signer 
may haye been negligent in leaving blanks in the instrument whereby 
such alteration was made easy. Smith & Co. v. State (Holzhauer, Prose- 
cutor). (Mr. Frank E. Bradner for prosecutor. Mr. Chauncey G. 
Parker for defendant). Argued June term, 1901, before Gummere and 
Hendrickson, JJ. Opinion by HENDRICKSON, J., November 11, 
1901. | 


Action on insurance policy—Declaration.—Where a policy of insur- 
ance requires that satisfactory proof of loss shall have been received by 
the insurer a specified time before the loss shall become payable, a 
general averment, in the declaration in a suit for a loss covered by such 
policy, of performance of conditions precedent, will, under section 126 
of the practice act (Gen. St., p. 2554), embrace such condition of time, 
as well as that of receipt. Vail v. Penna. Fire Ins. Co. (Mr. Martin 
Wyckoff for plaintiff. Mr. Edward M. Colie for defendants). Opinion 
by COLLINS, J., November 11, 1901. 


Street improvements—Apportionment of benefits——The fact that 
the benefits from a street improvement have been distributed along the 
une of the improvement in proportion to frontage will not make th 
assessment void, where that method properly apportions the benefits. 
State (Dowling, Prosecutor) v. City of Ocean City. (Mr. Henry M. 
Snyder, jr., for prosecutor. Mr. B. C. Godfrey for defendant). Argued 
June term, 1901, before Gummere and Hendrickson, JJ. Decision PER 


CURIAM. 


Mutual benefit association—Expulsion of members.—The constitu- 
tion of a mutual benefit association prescribed the penalty of expulsion 
against members who shall have impugned the honor or the name of the 
society, either in word or deed, or who shall have talked against the 
society, thus staining the good name and honor of the same. Two of 
the members had been appointed upon a committee to defend certain 
suits against the society in the civil courts. The suits were decided 
against the society. A motion to expel the two members on account 
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of the loss of two suits against the society, and in the case of M, one of 
the two members, on account of his disorderly manner in pressing a 
motion for sick benefits for his brother, and his refusal to cease talking 
when ordered to do so, prevailed. Held, on review, that the charges 
gave no jurisdiction for the expulsion, and that the members so expelled 
should be reinstated. State ex. rel. Radice v. Italian-American Christo- 
pher Columbus Soc. (Mr. A. V. Dawes for relators. Mr. W. Holt 
Apgar for defendant). Argued June term, 1901, before Gummere and 
Hendrickson, JJ. Opinion by HENDRICKSON, J. 


Benefit order—Expulsion of member—Mandamus.—A member of a 
benefit society, who has been expelled from membership in the society 
by a tribunal not authorized by the constitution and by-laws of the order, 
and from whose decision no appeal is provided, is entitled to a writ of 
mandamus to reinstate her into membership. State ex. rel. Jennings v. 
Supreme Lodge, O. S. of B. (Mr. Erwin E. Marshall and Mr. W. Holt 
Apgar for relator. Mr. Henry S. Scovel and Mr. William T. Boyle for 
respondent). Opinion by GARRETSON, J., November 19, 1901. 


Street railway—Improvement—Liability for assessments—Repaving. 
—1. Astreet railway exercising its franchise within a city street, although 
having a property in its ties, rails and other necessary equipment, is not 
liable to be assessed for benefits of a street improvement made by the 
city under the act of June 13, 1898 (P. L. 1898, p. 466), which directs 
the assessment to be made in proportion to the benefits acquired by lands 
and real estate bordering on such street. 2. Under the provisions of an 
ordinance requiring a street railway to keep and maintain the portion of 
a street inside its rails and for two feet outside of them in good and 
sufficient repair, the company is not bound to repave within those limits 
with a new and different material selected by the city, nor is it liable to 
the expense of such repaving, when laid down by the city. 3. Where 
the report of the commissioners making such assessments for benefits 
is in regular and proper form, the fact that the schedule annexed thereto 
shows the assessment for pavement and curb in separate columns, with 
the total carried out opposite, will not invalidate the assessment. State 
(Dean, Prosecutor) v. Mayor, Etc., of Paterson. (Mr. Francis Scott 
and Mr. Edward F. Merrey for prosecutor. Mr. Michael Dunn for 
defendant). Opinion by HENDRICKSON, J., November 29, 1901. 


Boroughs—Resignation of councilman—Acceptance by mayor.— 
Under the borough act of 1897 (P. L. 1897, p. 285) the mayor is not 
empowered, without the concurrence of the common council, to accept 
the resignation of a councilman, so as to create a vacancy. State (Fryer, 
Prosecutor) v. Norton, Mayor of Hightstown. (Mr. A. V. Dawes for 
prosecutor. Mr. L. Satterthwait for defendants). Opinion by DIXON, 
J., December 2, 1901. 


Special act of legislature—Notice of application—A special act of 
the legislature, affecting a particularly described territory, is violative 
of the section of the constitution requiring notice to be given of all 
applications for special acts, if the description includes territory not 
described in the notice. State ex. rel. Attorney General v. Borough of 








54 THE NEW JERSEY LAW JOURNAL. 





Tuckerton. (Mr. J. H. Gaskill for relator. Mr. S. A. Atkinson and Mr. 
George Reynolds for respondent). Opinion by GARRETSON, J., 
December 3, 1901. 


Cities—Condemnation—Water supply.—The act approved April 1, 
1895 (P. L. 1895, p. 769) authorizes cities to take by condemnation, in 
procuring a public water supply, “land, water, water rights or other 
property.” Under this power a temporary use or interest in land may 
be so taken. State (Hepburn, Prosecutor) v. Mayor, Etc., of Jersey City. 
(Mr. Halsey M. Barrett for prosecutor. Mr. W. D. Edwards for defend- 
ants). Opinion by FORT, J., December 3, 1901. 


Municipal corporations—Ordinances—Electric light company.— 
Where a city ordinance prohibited defendant light and power company 
from erecting a pole in any street, without the consent of the owner of 
the property in front of which such pole should be erected, and the city 
subsequently entered into a contract with defendant requiring it to 
erect poles at designated points, defendant was thereby relieved from 
the prohibition of the ordinance, and was entitled to erect poles at the 
places specified by the contract, without the consent of the owners of 
the property in front of which they were placed. State (Montclair Light 
and Power Co., Prosecutor) v. Town of Montclair. (Mr. Chandler W. 
Riker for prosecutor. Mr. E. B. Goodell for defendant). Argued before 
Gummere and Fort, JJ. Opinion by GUMMERE, J., November 11, 
1901. 


Municipal corporations—Board of excise commissioners—Statutes—— 
Title—1. Where the members of a municipal board of excise commis- 
sioners were chosen at the annual charter election, instead of being 
appointed by the Court of Common Pleas of the county, as required by 
statute, a private citizen might question the right of the members to their 
office by quo warranto, as such question did not involve the legality of 
the board, but only the right of the incumbents to sit on the board. 
2. Act April 8, 1884 (P. L. 1884, p. 133), was entitled “An act to estap- 
lish an excise department in cities of this state,” and provided that a 
board of excise commissioners should be elected on the general ticket 
at the charter election. By P. L. 1892, p. 29, it was enacted, as a supple- 
ment to the act of 1884, that it should be lawful for the governing board 
of any “town or city” of the state, except cities of the first class, to provide 
for a board of excise commissioners, which should be appointed by the 
Court of Common Pleas of the county. Held, that, so far as the attempt 
to subject towns to the provisions of the statute was concerned, the 
latter act was contrary to the constitutional requirement, that an act 
should express its object in its title. 3. As the principal object of ihe 
supplement of 1892 was to include towns in the scheme for regulating 
the excise, and to divide the municipalities embraced in that scheme 
into two classes, the invalidity of the act, by reason of the failure of the 
title to express the object of the act, rendered the entire act void. State 
ex rel. Ham v. Bedell, Excise Com’rs. (Mr. George H. Peirce for 
relator. Mr. Henry M. Snyder, Jr., for defendants). Argued before 
Gummere and Fort, JJ. Opinion by GUMMERE, J., November 11, 
1901. 
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New trial—Estoppel to ask.—A plaintiff, who has recovered nominal 
damages only, will be denied a new trial if his failure to obtain a substan- 
tial verdict be due to his own conduct in withholding from the jury the 
facts upon which alone a verdict could lawfully rest. Wendt v. Duff. 
(Messrs. McCarter & Adams for plaintiffs. Mr. John J. Mulvaney for 
defendant). Argued before Depue, C. J., and Dixon, Garrison and Col- 
lins, JJ. Opinion by GARRISON, J., November 11, 1901. 


Liquor license—Deposit—Ownership.—Where a judgment debtor, 
applying for a liquor license, deposited with the city clerk money, és 
required by ordinance, and a judgment creditor of such applicant obtained 
an order prohibiting the clerk from returning the money to the applicant, 
or paying it to any one for him, notwithstanding which the clerk paid 
the money to the city treasurer upon the granting of the application, 
the restraining order did not operate as a withdrawal of the application, 
so as to make the deposit the property of the applicant, subject to the 
satisfaction of his debts, but the city had a qualified right thereto, becom- 
ing absolute when favorable action was taken on the application, so that 
the clerk was not liable for the amount to the receiver of the debtor, 
for his failure to obey the restraining order. State (Tindall, City Clerk, 
Prosecutor) v. Rust. (Mr. A. D. Sullivan for prosecutor. Mr. George 
P. Rust for defendant). Argued before Gummere and Hendrickson, JJ. 
Opinion by GUMMERE, J., November 11, 1901. 


Street railroads—Neglect of public duty—Indictment—Public 
Nuisance.—1. An indictment for neglect of public duty must set forth 
the special circumstances out of which the duty would arise, unless the 
duty is imposed by law, of which the courts take judicial cognizance. 
2. A count in an indictment, which charged the defendant with obstruct- 
ing and failing to repair a highway, whereby it became dangerous for 
travel, is not double. 3. When a single offense may be committed by 
many means, or in several ways, a count which charges its commission 
in several ways, or by several means, that are not repugnant, is not 
double. 4. If a count attempts to charge two or more offenses, but 
charges only one of them sufficiently, it is not double. 5. An indictment 
for a public nuisance need not conclude formally “to the common 
nuisance of all the people,” etc., if it contain averments substantially 
equivalent thereto. State v. Middlesex & S. Traction Co. (Mr. John 
S. Voorhees for the state. Mr. Willard P. Voorhees for defendant). 
Argued before the Chief Justice and Garrison, Collins and Dixon, JJ. 
Opinion by DIXON, J., November 11, 1901. 


Sheriffs—County jails—Constitution—Power of legislature —1. The 
framers of the constitutions of 1776 (article 13) and of 1844, providing 
that the inhabitants of each county should “annually elect one sheriff,” 
without prescribing, in express words, the duties which should attach to 
the office, must be presumed to have known the duties which had there- 
tofore appertained to the office, and to have intended that the designation 
of the office eo nominee should carry such duties with it. 2. The office 
of sheriff, with its common-law duties, having been continued by the 
colonial and state constitutions, and a part of such duties being the 
custody of the county jail and of the prisoners confined therein, such 
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parts of P. L. 1857, p. 40; P. L. 1887, p. 42, and P. L. 1894, pp. 378, 534, 
as provide that the charge and keeping of county jails and custody of the 
prisoners therein be transferred from the sheriffs to the boards of chosen 
freeholders, are unconstitutional and void. 3. Where the constitution- 
ality of a statute is directly called in question, the decision will not be 
controlled by the fact that such statute has been assumed to be consti- 
tutional in several decisions, where the question was not raised. 
4. Where there is no doubt as to the meaning of a provision of the con- 
stitution, such meaning cannot be changed by the adoption of, and long 
acquiescence in, a statute in conflict therewith. 5. The workhouse act 
of 1799 provided that workhouses might be established, which should 
be in the custody of the board of freeholders. In 1878 Essex county, 
under this act, commenced the Caldwell Penitentiary, and P. L. 1874, p. 
313, provided that such penitentiary should be deemed a part of the 
common jail of the county, and should be in the custody of the board 
of freeholders. This law was repealed by P. L. 1894, p. 597. Held, that 
since such repeal the penitentiary is governed by the act of 1799, and 
in the custody of the board of freeholders, and not of the sheriff. 
6. Where an attempt is made by an unconstitutional act to repeal a 
repealing act, such attempt is ineffectual, and leaves the first repealing 
act in force. Virtue, Sheriff, v. Board of Freeholders of Essex County. 
(Messrs. Riker & Riker for prosecutor. Mr. Joseph L. Munn for 
defendants). Argued before Gummere and Fort, JJ. Opinion by 
GUMMERE, J., November -15, 1901. 


Municipal ordinances—Vested rights—Validity—1. An ordinance 
enacted by a municipality, which, by repealing an existing ordinance, 
destroys or affects property rights, without the municipality first giving 
a notice of its intention to adopt it to the parties interested in such prop- 
erty rights, is void. 2. A certain borough, by ordinance, granted a 
franchise to a street railway company to construct and operate a street 
railroad upon certain streets. As ordered, its counsel gave notice, by 
letter, to the president of the company of the intention of the council, 
at a specified meeting, to introduce an ordinance revoking the franchise. 
The proposed ordinance was not introduced at the meeting named, but 
was introduced and passed after many intervening meetings. Held, that 
the ordinance was void, as the notice served only authorized the passage 
of the repealing ordinance at the day therein named, unless there was a 
formal adjournment of action upon it to a subsequent meeting. State 
(Newark & H. Traction Co., Prosecutor) v. Mayor, Etc., of Borough 
of North Arlington. (Mr. Sherrerd Depue for prosecutor. Mr. Addison 
Ely for defendant). Argued before Gummere and Hendrickson, JJ. 
Opinion by GUMMERE, J., November 15, 1901. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Opinions). 

Equity—Pleading—Bill as evidence—Answer—Personal knowledge. 
—1. In an action submitted on bill, answer and replication, the bill 
alleged that complainant, as mortgagee, foreclosed its mortgage executed 
by defendant’s testatrix, and sold the premises, leaving a deficiency of 
one thousand one hundred dollars; that the premises were depreciated 
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in value by reason of a fire which occurred while the mortgage was in 
force, and for which the mortgagor recovered and collected four hundred 
and eighty-two dollars damages from the railroad company which 
negligently caused the fire; that a part of the sum so collected was 
deposited in defendant’s savings bank, where it still remains, and part 
delivered to the defendant’s testatrix’s husband. The answer admitted 
all the allegations, except that the premises were depreciated in value by 
the fire. Held, that the allegations of the bill so admitted by the answer 
showed prima facie the depreciation of the land to the extent of the 
damages recovered by the mortgagor from the railroad company. 2. In 
an action, submitted on bill, answer and replication, to recover money 
collected by the mortgagor for damage to mortgaged property by a 
fire negligently started by another, on the ground that the mortgaged 
property, which had been sold, leaving a deficiency, was depreciated by 
such fire, the verified answer denied that the property was depreciated 
in value by the fire, and alleged that the depreciation was owing to the 
fall in value of such and all similar property. Held, that, a replication 
being filed, such answer, though responsive, had the effect of evidence 
only in relation to facts which were within the personal knowledge of 
the defendants, and hence such denial and allegations did not overcome 
the prima facie case of depreciation, to the extent of the damages 
recovered, made by complainant’s bill. Corporation for Relief of Poor 
Children, New Brunswick, v. Eden. (Mr. John E. Voorhees for com- 
plainant. Mr. Freeman Woodbridge for defendants). Opinion by 
EMERY, V. C., November 29, 1901. 


Fraudulent conveyance to son—Fraud—Subsequent creditors—Evi- 
dence.—1. A father conveyed land to his son for an express considera- 
tion of two thousand five hundred dollars. The son admitted that no 
money was paid, but that the conveyance was for services in working 
on the father’s farm at two hundred and fifty dollars per year, with 
board, for six years, and five hundred dollars and board for one year 
while working as clerk. The son testified that during such time he 
received no wages, though his parents occasionally gave him fifty cents 
or a dollar; that his clothes were given to him by an uncle; and that 
he never went away from home to spend money. The customary price 
for farm hands was less than two hundred and fifty dollars a year, and 
the son did not act as clerk for a year. The land was worth three 
thousand dollars. Held, that the evidence showed an underestimate of 
the land’s value and an inflation of the debts due the son in order to 
meet and cover the underestimate, and therefore disclosed a fraudulent 
intent on the father’s part towards his creditors. 2. The son knew the 
financial condition of the father at the time of the conveyance, and that 
he had executed other conveyances, all of which would leave him 
without property to pay his debts. Held, that the conveyance to the son 
was absolutely void as against creditors, and could not be sustained as 
a mortgage to secure the sum actually due the son, since a conveyance, 
though for a consideration, is void towards creditors, if the vendor’s 
fraudulent purpose is known to the vendee. 3. A father, for the purpose 
of defrauding his creditors, mortgaged a portion of his land to a son, 
and conveyed another tract to another son. The interest of the son to 
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whom the mortgage was executed was seized to satisfy a judgment 
against the son, and a receiver was appointed for such interest, who 
was made a party to a creditors’ suit to set aside the conveyance and 
mortgage as being in fraud of the father’s creditors. Held, that the 
mortgaged property should first be sold, and the proceeds applied to 
the payment of the creditor of the son and of the plaintiff in the creditors’ 
suit, and, if such property was insufficient to pay such debt, the land 
conveyed to the other son should be sold, and the proceeds not to 
exceed the sum due the plaintiff, should be applied on the balance of 
plaintiff's indebtedness existing after the exhaustion of the mortgaged 
property. 4. A conveyance by a debtor to a member of his family, 
which is tainted with actual fraud against his creditors, and which is 
not accompanied by an open and notorious change of possession, is 
fraudulent as against subsequent, as well as existing, creditors. 5. 
Where a judgment which is the basis of a suit to set aside a fraudulent 
conveyance was obtained after the conveyance, evidence of a note given 
by the debtor to the creditor before such conveyance, together with 
the fact that the principal and interest thereon at the date of the 
judgment were exactly equivalent to the judgment, is sufficient to show 
that the judgment debt was in existence at the time of the conveyance, 
though the judgment did not recite that it was based on such note. 
Perrine v. Perrine. (Mr. William T. Hoffman and Mr. John T. Rosell 
for complainants. Mr. Howard W. Hayes for defendant, S. E. Perrine. 
Mr. R. L. Lawrence for defendant, Brown). Opinion by PITNEY, V. 
C. (oral), November 25, 1901. 


MISCELLANY. 
STATS BUTS. Black, William E. Freer, James A. 
Brady, Edward Kenny, Robert P. 
| Bell, Jay Ten Eyck, Benjamin G. 
| Demarest, Edward S. Joy, James 


February 1, at which the students | 4. Sullivan, Charles A. Dickson, 
and graduates of the law offices of | Henry Hahn, Malcolm MacLear, 
Messrs. Coult & Howell tendered | R. Arthur Heller, Charles H. Stew- 
their preceptors an elaborate din- | art, Archibald Graham, Joseph W. 
ner. Messrs. Coult & Howell | Callahan, Neilson Abeel, J. Bayard 
have been partners in practice for | Kirkpatrick, John P. Manning, 
more than a quarter of a century, | Charles C. Pilgrim, John A. Brad- 
having begun business together | ley and Joseph Coult, jr. 

January 1,1876. They have had a Mr. Justice Fort was a student in 
great many law students, almost all | the same office for six months and 
of whom graduated with honors | was present at the dinner, making 
and have practiced the profession | a most witty address. There were 
with success. The senior student | also addresses by United States 
was Mr. Herbert W. Knight, the | District Court Judge Kirkpatrick 
well-known stenographer, and /|and Judge Swayze. Both Mr. 
there were nearly twenty others, | Coult and Mr. Howell spoke feel- 
nearly all of whom were at the | ingly and tenderly. Among other 
banquet. The names of these | things Mr. Coult said: “If there is 
students have been: Charles C. | any one thing a man seeks more 
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A NOTABLE BANQUET. 
There was a notable banquet at 
the Essex Club, in Newark, on 
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than any other, it is the good } 


opinion of his fellows. When a 
man has lived in a community for 
many years and is gathered to his 
fathers, and it may be written, as 
his epitaph, that he was honest and 
discharged all his obligations, you 
have said all that can be said; 
and I should feel perfectly satisfied 
if I knew that could be said of me. 
I have never experienced anything 
which has given me more pleasure 
than this testimonial to-night. * 
* * QOne thing I desire to say to 
these young men: Make no haste 
to get rich. Make no effort that 
way at all. Give your mind and 
heart and soul to the work of your 
profession and pay no heed to those 
allurements which may come to 
you to go into other pursuits.” 

“This is the proudest moment of 
my life,” said Mr. Howell. “The 
firm of which I am a member has 
always welcomed the law student 
and done everything it could for his 
advancement. ‘Every man should 
be a debtor to his profession,’ Bacon 
said, and the lawyer is no excep- 
tion. He should do everything in 
his power to broaden and embellish 
the profession he had chosen for 
his life work.” In his youth, Mr. 
Howell continued, he had heard a 
sermon by the Rev. Orville Dewey, 
and had always remembered one 
thing in it: “There is no excellence 
without great labor.” This had 
been the motto of the office, and 
several of the students had taken 
it so much to heart that they had 
pasted typewritten copies of it 
above their desks. Integrity, as 
well as great labor, was a sine qua 
non in the legal profession. 

Mr. Spencer Simpson, of Cam- 
den, fell upon the icy pavement 
recently and fractured his arm. 
He has an office both at Camden 
and Haddonfield. 











Mr. John L. Semple, of Camden, 
who was admitted to the Bar in 
1880, was recently tried in Phila- 
delphia under an indictment for 
complicity in a counterfeiting con- 
spiracy. The prosecution failed 
to present the strong case promised 
and the trial narrowed down to a 
question of veracity between the 
defendant and the two counterfeit- 
ers, Taylor and Bredell. The jury 
disagreed and was discharged. 
The case will probably be retried 
this month. The Mount Holly 
“Mirror” says: “There has been a 
revulsion of sentiment in Semple’s 
favor since the presentation of the 
Government’s evidence.” 


Mr. Amzi Dodd, of Newark, for- 
merly Vice Chancellor, who for the 
past twenty years has been Presi- 
dent of the Mutual Benefit Life 
Insurance Company, resigned from 
that position at the annual meeting 
of the company. Mr. Frederick 
Frelinghuysen (son of former Sec- 
retary of State Frelinghuysen), 
who has long been identified with 
the company, succeeds Mr. Dodd. 
Mr. Dodd’s official connection with 
the Mutual Benefit began as its 
mathematician on July 20, 1863. 
He succeeded Joseph P. Bradley, 
late Justice of the Supreme Court 
of the United States. The latter 
had been the mathematician dur- 
ing the preceding ten years. On 
January 16, 1882, Mr. Dodd was 
elected President. The reason for 
Mr. Dodd’s resignation was his 
condition of health, which made it 
advisable that the most onerous 
duties of the position should be 
abandoned. 


Mr. C. Franklin Wilson has been 
made referee in bankruptcy in Mor- 
ris county. Mr. Wilson was for- 
merly a newspaperman in Morris- 
town, but became a member of the 
New Jersey Bar in February, 1900. 
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The Bar of Warren county were 
dined by Judge Shipman during 
New Year’s week, the dinner being 
given by Judge Shipman. There 
were thirty-five guests. Mr. Jus- 
tice Pitney made quite an off-hand 
address, and there were many en- 
tertaining speeches by nearly a 
dozen members of the Warren Bar. 





PECULIAR DIVORCE CASE. 


A petition for divorce on very 
unusual grounds has been filed in 
the case of Hedler v. Hedler. The 
parties reside in Caldwell, this state. 
The petition tells the story, and 
here it is as filed with the Chan- 
cellor:~ 

“The petition of Walter B. Hed- 
ler, of Caldwell, in the County of 
Essex, and State of New Jersey, 
respectfully shows that your peti- 
tioner was married on June 1, 1895, 
at Newark, to Evelyn Stansfield, 
his present wife, since which time 
they have resided in Caldwell, N. 
J.; and your petitioner further 
shows that his said wife Evelyn, 
previous to her marriage, gave per- 
formances in the travelling circus 
of Barnum & Bailey of the art of 
charming and hypnotizing ven- 
omous snakes. And your petition- 
er further shows that since the mar- 
riage of your petitioner his said 
wife Evelyn has continuously kept 
and maintained an assortment of 
venomous snakes and reptiles in 
the house of your petitioner, this 
being done without the consent and 
permission of your petitioner. And 
your petitioner further shows that, 
on or about the second day of 
December, 1900, about eleven 
o'clock P. M., the said Evelyn S. 
Hedler did retire for the night 
with your petitioner and that, after 
having so retired, the said Evelyn 
did arise and, going to the recep- 





tacle in which were housed the ven- 
omous snakes and reptiles, did take 
therefrom three snakes and came 
with them unto the couch of your 
petitioner. And your petitioner fur- 
ther shows that, after having toyed 
with the snakes some time, one of 
them did bite your petitioner in the 
left thigh, causing the same to swell 
and occasioning your petitioner 
excruciating pain and necessitating 
your petitioner’s immediate visit to 
Dr. Victor FE. Reilly. Your peti- 
tioner further shows that since his 
first visit to physician he was under 
the constant care and supervision 
of the said physician, and your 
petitioner further shows that ever 
since marriage she has constantly 
had in their home venomous rep- 
tiles, much to the discomfort of 
your petitioner, and your petitioner 
therefore prays that he may be 
divorced from wife for the cause 
aforesaid.” 


A REAPPOINTMENT. 

Mr. Justice Garrison, of our 
State Supreme court, was re- 
appointed Justice for a third term 
by Governor Murphy within a few 
days after the Governor’s inaugura- 
tion. The first appointment was 
made in January, 1888, in place of 
the late ex-Governor Joel Parker, 
and he was reappointed in 1895. 


LEGAL HUMOR. 

“What side is the gentleman 
on?” asked the stranger, who had 
been listening for two hours to a 
lawyer arguing a case in the 
Supreme court. “I don’t know,” 
replied the gentlemanly door- 
keeper, “he hasn’t committed him- 
self yet.” 





OBITUARIES. 


MR. ISAAC E. ANTRIM. 
Mr. Isaac E. Antrim, a _ well- 
known Burlington county lawyer 
residing at Bordentown, dropped 
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unconscious in the lobby of the 
Windsor Hotel, in Trenton, on 
Monday evening, January 13, 
shortly after seven o’clock, and 
died twenty minutes later. Mr. 
Antrim had journeyed to the state 
capital in company with prominent 
citizens of Bordentown to partici- 
pate in the annual gathering of 





politicians in that city previous to | 


the opening of the legislature. 
After leaving the railroad station 
the party proceeded to the Wind- 
sor Hotel. Upon entering, Mr. 
Antrim made several remarks 
about the improvements that have 
recently taken place at that hos- 
telry, to which his companions 
made some reply. Almost imme- 
diately after this the unfortunate 
man dropped upon the floor. The 
stricken lawyer expired in twenty 
minutes after he fell. 
was assigned as the cause of death. 

Mr. Antrim was City Solicitor of 
Bordentown, and for a long time 
was prominent in all legal matters 
pertaining to that city’s interests. 
He was graduated from Princeton 


Apoplexy | 


University with the class of 1882, | 


after which he studied law with Mr. 
Charles Ewan Merritt, of Mount 
Holly. tie was admitted to the 
New Jersey Dar at the June term, 
1886, and as counsellor at the 
Kebruary term, 1890. During his 
college days Mr. Antrim became 
famous as a base ball player, and 
at one time was a member of the 
"Varsity team. Ile was a man of 
fine physique, and while in college 
became equally prominent in other 
athletic sports. He was about 
forty-two years of age and unmar- 
ried, 
MR. WASHINGTON B. WILLIAMS. 

Washington B. Williams, for 
over half a century a practicing 
lawyer of Jersey City, died on 
January 17 in the Hahnemann 





Hospital, on Park avenue, New 
York, of an acute attack of Bright’s 
disease. A week before, he became 
ill while consulting a physician. 
It was not thought prudent for him 
to return to his home (in Newark) 
and he was taken to the hospital. 
The attack appeared to be grip, 
but alarming symptoms of the 
fatal malady rapidly developed. 

Mr. Williams was born in Jersey 
City, August 18, 1832. He began 
the study of law in 1848 in the office 
of the late Peter Bentley and was 
admitted to the Bar at November 
term, 1853, and as counsellor at 
the February term, 1857. His 
judgment, learning and high char- 
acter were early recognized by the 
Bench, particularly of the Chancery 
court, which referred to him as 
advisory master many equity cases. 
He compiled, years ago, interesting 
statistics on six hundred divorce 
cases, the evidence of which he took 
and submitted to the Chancery 
court with recommendations, 
which were invariably the basis of 
the court’s decisions. Before the 
increase in the number of the vice 
chancellors he did a great deal of 
work as advisory master. 

Mr. Williams conducted, as 
counsel, the series of suits which 
were incidental to the winding up 
of the Mechanics’ and Laborers’ 
Savings Bank and the City Bank, 
both of Jersey City, in which were 
developed important principles of 
law as to the duties and liabilities 
of directors of banking institutions. 
He was the receiver of the Mer- 
chants’ and Mechanics’ Bank, and 
secured a judgment against the 
officers and directors of the bank 
of one hundred and twenty thou- 
sand doliars. Mr. Williams was at 
one time in partnership with Elijah 
S. Cowles. 

Mr. Williams was descended 
from the Williams family of Rhode 









62 THE NEW JERSEY LAW JOURNAL. 


Island. His paternal ancestors re- 
moved to New York late in the 
eighteenth century. He joined 
the Republican party when it was 
organized, in 1856. He took an 
active part in the lremont cam- 
paign, and during and at times 
since the Civil War. He travelled 
extensively in this country and in 
Europe. While abroad, he gave 
much of his time to historical and 
literary research and to the collec- 
tion of an extensive historical and 
classical library. 

When the Hudson county court 
met, on the day of Mr. Williams’ 
death, Prosecutor Erwin moved to 
adjourn, when Mr. Justice Collins 
said: ~ 

“Tt is with poignant regret that 


the court has learned of the death | 
recall him | 


of Mr. Williams. I 
plainly thirty-seven years. ago, 
when | began the study of law. He 


was then in the full vigor of mind | 
and body, and I have seen him 


grow old until I think he was the 
oldest practitioner at the Bar. Mr. 
Jacob Weart was admitted one 
year before Mr. Williams, but for 
some years Mr. Weart has not been 
actively engaged in practice. Mr. 
Williams was all kindness to young 
men and would go out of his way 
to aid and instruct, and even vol- 
unteer when the thought might be 
of interest to those who would 
come to him. I recall, in my own 
case, many such instances. He 
had a great liking for young men 
and a strong desire that acquisi- 
tions to the Bar should be able 
and worthy practitioners to succeed 
those passing away. He was a 
man of high personal integrity, 
with a strong sense of professional 
ethics. One remarkable trait was 
that he always understated a case, 
and by that had great influence 
with the court and jury, who always 
felt that he was able to produce 





authorities either of law or fact for 
all he advanced. Mr. Williams 
never went beyond what he con- 
ceived to be the absolute strength 
of his position; but he has not of 
late years come before trial juries 
very often. Not so much as he 
wished, perhaps, as his business 
and his strength seemed to run in 
equitable line. He has been very 
useful to the chancellors and the 
Court of Chancery. This is not 
the time for any extended tribute. 
The Bar Association will, no doubt, 
take proper action in the near 
future. I speak for all the courts 
when [| say that the courts now 
adjourn out of respect to the 


memory of our honored associate.” 


NEW PUBLICATIONS, 


Dinner of the Camden County Bar 
Association in Observance of 
John Marshall Day. 


This little pamphlet of twenty- 
nine pages comes around nearly 
one year after its date. Neverthe- 
less, the chief address in it, made 
by ex-Judge Pancoast, of Camden, 
is worthy of being preserved, be- 
ing an admirable resume of the life 
of Marshall, and prepared in the 
right spirit. 


Commercial Trust the Growth and 
Rights of Aggregated Capital. 
3y John R. Dos Passos, of the 
New York Bar. New York: 
G. P. Putnam’s Sons. Pp. 137. 


This is the argument delivered 
by Mr. Dos Passos before the com- 
mission at Washington, December 
12, 1899, and is a thoughtful work 
upon the various subjects connect- 
ed with commercial trusts. It is 
against demagogueism. It points 
out the admirable results which, in 
intelligent hands, will follow aggre- 
gated capital, and, as such, is well 
worth reading. 
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A Treatise on Injunctions and 
Other Extraordinary Remedies, 
covering Habeas Corpus, Man- 
damus, Prohibition, Quo War- 
ranto and Certiorari on Review. 
By Thomas Carl Spelling. Sec- 
ond Edition. Revised and En- 
larged. Two volumes. Little, 
Brown & Co., Publishers. Bos- 
ton. 1901. Received from 


Soney & Sage, Law Booksellers, 
Newark, N. J. 


Every conceivable subject to 
which the remedy by Injunction, 
Habeas Corpus, Quo Warranto and 
Certiorari would apply seems to 
have been carefully covered by the 
author of this work. His treat- 
ment of the Common Law Reme- 
dies of Habeas Corpus, Quo War- 
ranto and Certiorari is especially 
thorough and _ exhaustive, and 
leaves nothing to be desired in the 
way of information upon these par- 
ticular subjects. The same is true 
with reference to relief by Injunc- 
tion. The first volume of the work 
is devoted almost entirely to the 
statement of the general principles 
governing relief and remedy by 
Injunction, and their application to 
the various cases in which relief 
may be had. 

The remedies applied and the 
relief obtained in cases of Boycott, 
Trade’s Union, Railroad Strikes 
and the like, and the latest decisions 
of the courts thereon are concisely 
stated. 

The notes to the various subjects 
are full and instructive. Thou- 
sands of cases are cited, including 
cases in almost every state in the 
Union, as well as numerous Eng- 
lish cases. 

The author has spared neither 
time nor labor in the preparation 
of this work, and has, we believe, 
placed before the legal fraternity 
one of the most complete treatises 





upon Extraordinary Remedies. To 
every lawyer in active practice, and 
judges who must ascertain quickly 
what is the relief or remedy and the 
law upon any of these subjects, this 
treatise is especially recommended. 


Miscellaneous Writings of the late 
Honorable Joseph P. Bradley, 
Associate Justice of the Supreme 
court of the United States. 
Edited by Charles Bradley. 
Newark: L. J. Hardham, Pub- 
lisher. 1901. Pp. 485. 


The above-named work is alto- 
gether worthy of the publication. 
We have long been impressed with 
the idea that the late Justice Brad- 
ley ought to have some worthy 
record, because of his interesting 
and charming personality and his 
eminent judicial career. This book 
contains a life sketch of only eleven 
pages, and is, to that extent, a far 
less important biography than Jus- 
tice Bradley deserved. But, natu- 
rally, the son, who prepared the 
volume, has not felt it incumbent 
upon him to make up such a bio- 
graphy as some of the intimate 
friends of his life could have done 
and ought to do. Mr. Cortlandt 
Parker, for example, would be just 
the man to make up a complete, 
lengthy and detailed biographical 
sketch of the eminent Justice, but 
we presume, with his multifarious 
duties, he is not likely to do this. 
When we get beyond the biograph- 
ical sketch, however, we find just 
those things concerning Justice 
Bradley which we desire to have 
in permanent form. First, there is 
his “Judicial Record,” prepared by 
Mr. William Draper Lewis, of Phil- 
adelphia; then the magnificent 
article on his “Dissenting Opin- 
ions,” by the late Mr. Anthony Q. 
Keasbey, of Newark, being the 
article published in the October 1, 
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1894, number of this Journal; then 
a history of the “Legal Tender 
Cases” of 1870, which thoroughly 
clears him of unjust aspersions in 
that memorable matter, and, finally, 
a group of personal, political, his- 
torical and philosophical excerpts 
from miscellaneous subjects, lec- 
tures, opinions, essays and letters, 
all of which show the mind of the 
man. Justice Bradley was a clear- 
headed, clean-cut reasoner of wide 
reading; a deep student; and yet so 
much a man of the world that he 
took interest in everything of con- 
sequence that was going on around 
him. His was a full, well-rounded, 
harmonious, useful life, and so it 
will appear to any one who reads 
the interesting volume under re- 
view. 


The New Jersey Lawyers’ Diary 
and Bar Directory for 1902. By 
Charles W. Parker. Newark: 
Soney & Sage, Publishers. 
1902. 


This book of two hundred and 
twenty pages has become a vade 
mecum to all practicing members 
of the Bar in this state. We pre- 
sume no office is without it, and if 
it is, it misses one of the only two 
things which, we think, are indis- 
pensable to the New Jersey practi- 
tioner—the New Jersey Law Jour- 
nal and the New Jersey Lawyers’ 
Diary. Could we say more in its 
favor? 

As is inevitable in a work of this 
kind, we discover in the Bar 
Directory a very few addresses 
which should have been changed. 
But this is the fault of those mem- 
bers of the Bar in not having noti- 
fied the compiler in season. No 
man is omniscient, and no editor 
can tell just where every one of 
several thousand attorneys are, 
especially when now and then one 
has the habit of skipping out to 





the far West, so as to entertain his 
brethren of the profession with 
good stories on his return! We 
welcome to this book the list of 
lawyers who have died during the 
preceding year, but should like to 
see hereafter the date of death an- 
nexed. 


Report of the Twenty-fourth An- 
nual Meeting of the American 
3ar Association, August 21 to 
23, 1901. Pp. 720. 


This is one of the things we al- 
ways like to read. Those who at- 
tended the Denver meeting will, of 
course, want the report of it, but all 
other lawyers ought to read it. 
Among obituary notices we find 
those of Mr. William P. Fishback, 
ex-President Harrison, Horace W. 
Fuller, Hon. Thomas N. McCar- 
ter, Mr. Charles C. Beaman, Mr. 
William M. Evarts, Mr. Simon 
Sterne, President William McKin- 
ley; all names of good and many of 
very great men. Among the 
papers printed are one by Professor 
Richards, of lowa, on “Shall Law 
Schools Give Credit for Office 
Study;” one on “Legal Education 
and Admission to the Bar;” one on 
“The Insular Cases;” another on 
“Implied Limitations Upon Legis- 
lative Power,” etc. The work is 
full of the kind of meat on which 
more young members of the Bar 
ought to feed. 


Annual Report of the Comptroller 
of the Treasury of the State of 
New Jersey for the Year ending 
October 31, 1901. Pp. 554. 


Report of the Joint Committee on 
Treasurer’s Account and of the 


Year 
Pp. 


State Treasury for the 
ending October 31, 1901. 
698. 


Eleventh Annual Report of the 
State Board of Taxation of New 
Jersey for 1901. Pp. 164. 





